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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
BILLY DAN CORNING IV,
)
)
Defendant-Appellant.
)
___________________________)

NO. 43041
ADA COUNTY NO. CR 2014-16
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Pursuant to a plea agreement, Billy Dan Corning IV (hereinafter, Mr. Corning),
pled guilty to one count of felony violation of a no contact order. He received a unified
sentence of five years, with two years fixed. On appeal, Mr. Corning contends that, in
light of the new information presented in support of his I.C.R. 35 (hereinafter, Rule 35)
motion, along with the mitigating circumstances present at sentencing, the district court
abused its discretion when it denied his Rule 35 motion.
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Statement of the Facts & Course of Proceedings
On December 31, 2013, Mr. Corning and his wife argued over the purchase of
some beer. (Presentence Investigation Report (hereinafter, PSI),1 p.3.) The altercation
became physical. (PSI, p.3.) Mr. Corning also called his wife from jail and spoke to her
multiple times after a no contact order had been entered. (R., p.3.)
Based on these facts, Mr. Corning was charged by Information with one count of
attempted strangulation and one count of felony domestic battery, with a persistent
violator sentencing enhancement. (R., pp.45-47, 55-56.) Mr. Corning was also charged
with three counts of misdemeanor violation of a no contact order. (R., pp.45-47.)
Pursuant to a plea agreement, Mr. Corning pled guilty to a Second Amended
Information alleging one count of felony violation of a no contact order, two counts of
misdemeanor violation of a no contact order, and one count of misdemeanor domestic
battery.

(7/29/14 Tr., p.6, L.2 – p.7, L.5, p.20, L.24 – p.21, L.10, p.35, Ls.17-20;

R., pp.147-158.) The State also agreed to dismiss the persistent violator sentencing
enhancement. (R., p.153.) The State agreed to limit its sentencing recommendation to
no more than five years. (R., p.153.)
At sentencing, the State recommended a sentence of three years fixed, followed
by two years indeterminate, on the felony count. (10/7/14 Tr., p.40, L.25 – p.41, L.6.)
The defense asked that the district court sentence Mr. Corning to serve five years
unified, with one year fixed, but to place Mr. Corning on probation. (10/7/14 Tr., p.51,
Ls.3-12.) For the felony count, the district court imposed upon Mr. Corning a five year

The designation “PSI” shall refer to the electronic file containing the presentence
report as well as all attachments, including substance abuse evaluations, domestic
violence evaluations, and letters submitted in support of Mr. Corning.
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sentence, with two years fixed, and ordered that he receive credit for time served in the
amount of 280 days. (10/7/14 Tr., p.56, Ls.13-15; R., pp.164-168.) The district court
sentenced Mr. Corning on the misdemeanor counts to credit for time served, to be
served concurrently with the felony charge. (10/7/14 Tr., p.57, Ls.1-3; R., pp.164-168.)
Mr. Corning filed a motion pursuant to I.C.R. 35 in which he asked the district
court to reduce his sentence. (R., pp.170-177.) Mr. Corning’s motion also asked the
district court to clarify whether he was awarded credit for time served on Count I. (R.,
pp.172-173.) Mr. Corning attached documentation in support of his motion, and filed
supplemental briefing. (R., pp.172-198, 200-204.) A hearing was held on the motion.
(2/24/15 Tr.) The district court denied Mr. Corning’s motion for leniency, but ordered
that Mr. Corning should receive credit on Count I for all the time he was in custody.
(2/24/15 Tr., p.64, Ls.16-21; R., pp.207-211.)

Mr. Corning timely appeals from the

amended judgment of conviction and the denial of his I.C.R. 35 motion. (R., pp.207214, 217-221.)
ISSUE
Did the district court abuse its discretion when it denied Mr. Corning’s Idaho Criminal
Rule 35 Motion in light of the new information provided in support thereof?
ARGUMENT
The District Court Abused Its Discretion When It Denied Mr. Corning’s Rule 35 Motion
In Light Of The New Information Provided In Support Thereof
A motion to alter an otherwise lawful sentence under Rule 35 is addressed to the
sound discretion of the sentencing court, and essentially is a plea for leniency that may
be granted if the sentence originally imposed was unduly severe. State v. Trent, 125
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Idaho 251, 253 (Ct. App. 1994).

“The criteria for examining rulings denying the

requested leniency are the same as those applied in determining whether the original
sentence was reasonable.” Id. “If the sentence was not excessive when pronounced,
the defendant must later show that it is excessive in view of new or additional
information presented with the motion for reduction. Id. “When presenting a Rule 35
motion, the defendant must show that the sentence is excessive in light of new or
additional information subsequently provided to the district court in support of the Rule
35 motion.” State v. Huffman, 144 Idaho 201, 203 (2007).
The new information presented in support of Mr. Corning’s Rule 35 motion
showed that, at the time of his motion, the Department of Correction had not yet placed
him in any sort of rehabilitative program, his family and his children needed him, he
intended to attend NA and AA meetings to continue in his recovery, and he planned to
one day open his own business. (R., pp.173, 176, 182-183.) Mr. Corning also attached
a letter of support from a local pastor. (R., pp.190-191.)
In his Rule 35 motion, Mr. Corning sought leniency in the form of reduction of the
fixed portion of his sentence. (R., pp.170-198, 200-204.) In support of his motion for a
sentence reduction, Mr. Corning submitted new information and filed supplemental
briefing. (R., pp.172-198, 200-204.) Mr. Corning wanted the district court to know that
he regretted becoming addicted to drugs and alcohol. (R., p.182.)
Further, although Mr. Corning would surely benefit from participation in
programming as soon as possible, in his Rule 35 motion he indicated that he was
limited in his available treatment options. (R., pp.176, 183.) Additionally, upon his
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release, Mr. Corning plans to attend NA and AA meetings to continue in his recovery.
(R., p.182.)
In his Rule 35 motion, Mr. Corning made it clear that he wants to be there for his
kids, and he now realizes the negative influence his behavior had on his entire family,
as well as the community. (R., p.182.) Mr. Corning hopes to one day open his own
business. (R., p.182.) Mr. Corning also submitted a supportive letter from his pastor,
Reverend Guy Perkins. (R., pp.190-191.) In light of Mr. Corning’s progress and his
support in the community, the district court should have reduced his sentence.
In addition to the new information provided in support of his Rule 35 motion, the
district court should have been aware of the mitigating circumstances present at the
time of his sentencing hearing, including his expression of remorse and regret, and his
interest in treatment for his substance abuse issues, all of which are discussed in
greater detail infra.
Mr. Corning expressed remorse and accepted responsibility for his actions.
(10/7/14 Tr., p.52, L.14 – p.53, L.3; PSI, pp.4, 15.) Mr. Corning wanted the court to
know that he regretted his behavior. (10/7/14 Tr., p.52, L.14 – p.53, L.3; PSI, pp.4, 15.)
He apologized to his family as well as the district court. (10/7/14 Tr., p.52, Ls.14-24;
PSI, p.15.)

Idaho recognizes that some leniency is required when a defendant

expresses remorse for his conduct and accepts responsibility for his acts. Shideler, 103
Idaho at 595; State v. Alberts, 121 Idaho 204, 209 (Ct. App. 1991).
The Idaho Supreme Court has held that substance abuse should be considered
as a mitigating factor by the district court when that court imposes sentence. State v.
Nice, 103 Idaho 89 (1982). In Nice, the Idaho Supreme Court reduced a sentence
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based on Nice’s lack of prior record and the fact that “the trial court did not give proper
consideration of the defendant’s alcoholic problem, the part it played in causing
defendant to commit the crime and the suggested alternatives for treating the problem.”
Id. at 91. Additionally, the Idaho Supreme Court has ruled that ingestion of drugs and
alcohol resulting in impaired capacity to appreciate the criminality of conduct, could be a
mitigating circumstance. State v. Osborn, 102 Idaho 405, 414 (1981).
Much of Mr. Corning’s criminal history revolves around alcohol use and abuse.
(PSI, pp.5-9.) That is, the majority of his criminal conduct has been alcohol-related.
(PSI, pp.5-9.)

Mr. Corning acknowledged that he had a pretty good childhood, but

“[w]hen [he] got older and started drinking [is] when my problems started.” (PSI, p.10.)
Mr. Corning realizes that his alcohol use is a problem area in his life and he wants to
remain sober. (PSI, pp.11, 14, 211-212.) He also wants to obtain long term outpatient
treatment for his substance abuse. (PSI, p.15.) The substance abuse evaluation also
recommended outpatient treatment for Mr. Corning.

(PSI, pp.19, 203.)

Finally,

Mr. Corning’s presentence investigator recommended a rider so that he could obtain the
programming he needed. (PSI, p.19.)
Based on the information presented in support of his motion, in addition to the
mitigating evidence before the district court at the time of sentencing, it is clear the
district court abused its discretion in failing to reduce Mr. Corning’s sentence in
response to his Rule 35 motion.

6

CONCLUSION
Mr. Corning respectfully requests that this Court reduce his sentence as it sees
fit. Alternatively, he requests that the order denying his Rule 35 motion be vacated and
the case remanded to the district court for further proceedings.
DATED this 8th day of October, 2015.

___________/s/______________
SALLY J. COOLEY
Deputy State Appellate Public Defender
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